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     (updated 12-2719-16) 
 
 
 
 
 
 

DECLARATION OF AFFORDABLE  HOUSING  RESTRICTION 
 
 

 Pulte Homes of New England, LLC, a Michigan Corporation of 115 Flanders 

Road, Westborough, MA  01581 (“Pulte” or the “Declarant”), hereby declares and does hereby 

grant with quitclaim covenants to the Town of Andover, a Massachusetts municipal corporation 

acting by and through its Planning Board (the “Planning Board”)with a usual place of business 

at Andover Town Office building at 36 Bartlett Street, Andover MA 01810 (“Andover” or the 

“Municipality”), the following described Affordable Housing Restriction (“Restriction”) which 

shall burden a portion of the improvements to be constructed on that certain parcel of land 

located in Andover, Massachusetts, known as 459 River Road, which constitutes a portion of 

Andover Assessor's Map 228, Lot 4 as more particularly described in a Deed recorded herewith  

at Essex North District Registry of Deeds and being more particularly shown as Lot 1 (the 

“Property”) on a Plan entitled “Plan of Land -- Pulte Homes -- dated 03/08/16 prepared by 

Control Point Associates, Inc. (the “2016 ANR Plan”) recorded with Essex North District 

Registry of Deeds as Plan #17443; 

WHEREAS, Pulte intends to construct a senior housing residential development on the Property 

to be known as “Riverside Woods” (the “Project or Project Site”); 

WHEREAS, the Project is to consist of a Condominium Project including a total number of two 

hundred (200) condominium units (the “Units”); and 

WHEREAS, the Andover Planning Board, following notice and public hearing, approved a 

Special Permit pursuant to Section 8.8 of the Andover Zoning Bylaw under the Senior 

Residential Community Overlay District, namely Decision: SP 15-01 which was issued on 

October 30, 2015 and filed that date with the Andover Town Clerk’s Office and is recorded with 

Essex North District Registry of Deeds in Book 14713 Page 278 (the “Special Permit”). 

NOW, THEREFORE, in consideration of the foregoing and for other good and valuable 

consideration, the receipt of which is hereby acknowledged, and in order to comply with the 

provisions of Special Permit, Pulte does, for itself and its successors and assigns hereby forever 

covenant and agree for the benefit of the Town, acting through its Planning Board, and for the 

benefit of all future owners of the Property and Units within Riverside Woods as follows: 

 

1. The Special Permit authorizes the construction of 200 age restricted dwelling units and 

other improvements on the Property.  According to Condition Number 26 of the Special Permit, 

in perpetuity, thirty (30) of the units within the Project shall be “affordable units” , as further 



2 of 7 
 

described in Section 8.8.5.8 of the Andover Zoning By-Law, (the “Affordable Units”).   

Declarant shall comply in all respects with the conditions of the Special Permit pertaining to the 

Affordable Units.  The Affordable Units are described in more detail in the Special Permit and 

the plans referenced therein.  Of the affordable units, the Declarant shall set aside units 

representing all three income levels as follows: 30% shall serve low income persons, 40% shall 

serve moderate income persons and 30% shall serve upper-moderate income persons. Affordable 

units shall be dispersed throughout the buildings and shall be compatible with and generally 

comparable to the market-rate units in terms of location, quality and character. In addition, 

declarant show comply with the following conditions from the Special Permit: 

 

32.  Recognizing the importance of preserving affordable units for future generations, the 

Andover Housing Partnership has recommended that a fund be established to assist with 

rehabbing the thirty (30) units upon resale.  As agreed upon by the applicant, one percent 

(1%) of the sale of each affordable unit shall be deposited into the Andover Affordable 

Housing Trust Fund Account, specifically identified for the future renovation or rehab of 

affordable units at Andover Woods; 

 

33.  To the extent permitted by the Department of Housing and Community Development 

and applicable law, one percent (1%) of the resale of each of the thirty (30) affordable units 

shall be deposited into the Andover Affordable Housing Trust Fund Account, with said 

condition running in perpetuity with each of the affordable units.  Prior to issuance of an 

occupancy permit for the first affordable unit, a deed restriction or other shall have been 

reviewed and approved by Town Counsel;   

 

 

To the extent legally permissible, the affordable units shall be offered to give the 

maximum preference allowed by law to current seniors of the Town of Andover, employees of 

the Town of Andover, Andover natives and relatives of current Andover residents ("Local 

Preference"). This condition is intended to complement and not to override or supersede the fair 

marketing regulations of the Department of Housing and Community Development (DHCD), the 

Massachusetts Commission Against Discrimination (MCAD), or any authority with jurisdiction 

and like purpose, to provide low- and moderate-income housing.2. Section 8.8.5.8.h of the 

Andover Zoning By-Law requires the recording of an “affordable housing restriction,” in a form 

approved by the Planning Board and town counsel, senior to any liens on the Project Site to 

protect the continued availability of the requirement for the Affordable Units in the event of any 

foreclosure, bankruptcy, refinancing or sale. 

 

 3.  This Restriction shall prohibit the use of the Affordable Units, if and when constructed 

on the Project Site, for any use except residential use by persons who qualify as low or moderate 

or upper-moderate income persons as defined in Section 8.8.5.8 of the Andover Zoning By-Law, 

and the Special Permit.  This Restriction shall burden only the Affordable Units, which shall be 

those units for which an Affordable Housing Deed Rider has been recorded and shall not burden 

the remainder of the units in which no such deed rider has been recorded or the Project Site.  

Declarant shall also record a Local Initiative Program Regulatory Agreement and Declaration of 

Restrictive Covenants for Ownership Project (“Regulatory Agreement”) approved by DHCD. 
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Declarant shall comply in all respects with Section 8.8.5.8 of the Andover Zoning Bylaw 

entitled “Affordability”. Pursuant to Section 8.8.5.8.k, Declarant has made arrangements 

satisfactory to the Andover Planning Board toshall engage a Monitoring Agent to ensure that the 

declarant that is abiding by its obligations relative to the affordable units pursuant to the Special 

Permit, and shall enter into a Monitoring Agreement with the Monitoring Agent that will be 

subject to the approval of the Andover Planning Board. 

 

The Monitoring Agent shall monitor resales of Affordable Units (including review of 

income and asset certifications, deeds, Regulatory Agreement, Deed Riders, and Affordable 

Housing Restrictions) for compliance with the terms of the Affordable Housing Restriction, 

Regulatory Agreement and Deed Rider, and issuance of certifications, as appropriate, in 

connection with approval of resales. The Monitoring Agent shall also locate and select, or 

provide assistance to the Municipality in locating and selecting, Eligible Purchasers, including 

without limitation, ensuring compliance with the approved Marketing Plan and lottery process. 

On resale of an Affordable Unit, at the request of the purchaser, the Monitoring Agent shall, if 

necessary under the terms of the Affordable Housing Restriction, Regulatory Agreement and 

Deed Rider, issue a new Resale Price Certificate recalculating the Resale Price Multiplier in 

accordance with the terms of the Affordable Housing Restriction and Deed Riders, and the 

purchaser may record the new Resale Price Certificate immediately after the recording of the 

deed to such Affordable Unit. The Resale Price Multiplier set forth in the most recently recorded 

Resale Price Certificate shall apply to each subsequent resale of the Affordable Unit. 

 

In the event of a violation of the provisions of this Restriction, the Regulatory Agreement 

or a Deed Rider, the Monitoring Agent shall have the right , with the prior consent of the Project 

Administrator, to take appropriate enforcement action against the affordable unit owner or the 

affordable unit owner's successors in title, including, without limitation, legal action to compel 

the affordable unit owner to comply with the requirements of this Restriction, the Regulatory 

Agreement or the Deed Rider. This Restriction hereby provides for payment by the affordable 

unit owner of fees and expenses (including legal fees) of the Monitoring Agent in the event 

enforcement action is taken against the affordable unit owner hereunder the Monitoring Agent is 

hereby granted a lien on the unit, junior to the lien of any institutional holder of a first mortgage 

on the affordable unit to secure payment of such fees and expenses. The Monitoring Agent shall 

be entitled to seek recovery of its fees and expenses incurred in enforcing this Restriction against 

the affordable unit owner and to assert a lien on the relevant affordable unit to secure payment by 

the affordable unit owner of such fees and expenses. 

 

The Municipality shall have the right to enforce this Restriction by appropriate legal 

proceedings and to obtain injunctive and other equitable relief against any violations, in addition 

to, and not in limitation of, any other rights and remedies available to the Municipality.  Any 

election by the Municipality as to the manner and timing of its right to enforce this Restriction, 

or otherwise exercise its rights hereunder, shall not be deemed or construed to be a waiver of 

such rights. 

 

  The burdens of this Restriction shall run with the land, and shall be enforceable against 

the Declarant and the successors and assigns of the Declarant holding any interest in the Project 
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Site.  The Municipality is authorized to record or file this Restriction, and any other notices or 

instruments appropriate to assuring the enforceability of this Restriction.   

 

Upon request by the Declarant, the  Municipality shall within twenty (20) days execute 

and deliver to the Declarant any document, including an estoppel certificate, which certifies the 

Declarant’s compliance with any obligation of the Declarant contained herein.  Failure by the 

Municipality to respond such request within said twenty (20) day period shall be deemed a 

certification of compliance and a waiver by the Municipality of any claims hereunder. 

 

 Declarant shall record this Declaration of Affordable Housing Restriction executed by 

Declarant, DHCD and the Board of Selectmen with the Essex North District Registry of Deeds, 

and provide a certified copy thereof to the Municipality prior to obtaining Declarant’s first 

Building Permit, in accordance with Section 8.8.5.8 of the Andover Zoning Bylaw. 

 

  

 

4.  Pulte does hereby declare, represent, covenant and warrant as follows: 

 

(a) Pulte (i) is a limited liability company duly organized under the laws of the State 

of Michigan and is qualified to transact business under the laws of the Commonwealth of 

Massachusetts,  (ii) has the power and authority to own its properties and assets and to carry on 

its business as now being conducted, and (iii) has the full legal right, power and authority to 

execute and deliver this Declaration of Affordable Housing Restriction (hereinafter the 

“Restriction”). 

(b) The execution and performance of this Restriction by Pulte (i) will not violate or, 

as applicable, has not violated any provision of law, rule or regulation, or any order of any court 

or other agency or governmental body, and (ii) will not violate or, as applicable, has not 

violated any provision of any indenture, agreement, mortgage, mortgage note, or other 

instrument to which the is a party or by which it or the Project is bound, and (iii) will not result 

in the creation or imposition of any prohibited encumbrance of any nature. 

(c) Pulte will, at the time of the delivery and recording of this Restriction, have good 

and marketable title to the premises constituting the Project free and clear of any lien or 

encumbrance which would prevent use of the Property for the Project or which would prevent 

the execution and recording of this Restriction.   

(d) There is no action, suit or proceeding at law or in equity or by or before any 

governmental instrumentality or other agency now pending, or, to the knowledge of Pulte, 

threatened against or affecting it, or any of its properties or rights, which, if adversely 

determined, would materially impair its right to carry on business substantially as now 

conducted (and as now contemplated by this Restriction). 
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5.    This Restriction shall be governed by the laws of the Commonwealth of Massachusetts.  

Any amendments to this Restriction must be in writing and consented to in writing by Pulte and 

the Town Municipality acting by its Planning Board.  The invalidity of any clause, part, or 

provision of this Restriction shall not affect the validity of the remaining portions hereof. 

 

6. The Declarant agrees to file this Restriction with the Essex North Registry of Deeds, and 

to forward recorded copies of this Restriction to the Planning Board within thirty (30) days of 

recording. 

 

7. This Restriction shall be binding upon and inure to the benefit of the owner of the 

Property, the owners of Units in the proposed condominium, and any successors in interest to the 

Property, it being the express intention and understanding and agreement that this Restriction 

shall constitute a Restriction running with the land.  Each and all of the Restrictions and 

provisions of the Restriction shall be incorporated by reference into and shall be referenced in all 

future affordable unit deeds for in the Condominium. 

 

8. This Restriction shall also be and is for the benefit of the TownMunicipality, its 

successors and assigns. 

 

9. This Restriction shall run with the Property in perpetuity from the date of recordation in 

the Essex  North District Registry of Deeds and shall be binding upon Declarant, Declarant's 

successors and assigns, and any other party having an ownership interest in said Property or 

claiming to have an interest with respect to said Property as tenants, invitees, licenses or 

otherwise, and all of the respective heirs, successors, grantees, mortgagees, assigns, agents, 

contractors, subcontractors and employees of the foregoing.  This Restriction is hereby intended 

and declared to be a Restriction in perpetuity held by a governmental body as defined in and with 

the benefit of M.G.L. c. 184, § 32 and no re-recordation of this Restriction under G.L. c. 184, 

§§23-30 or any other law shall ever be necessary in order to maintain the full legal effect and 

authority thereof and Declarant and its successors and assigns, hereby waive all their legal right 

to and shall forego any action in law or equity of any kind whatsoever attempting to contest the 

validity of any provision of this Restriction and shall not, in any enforcement action, raise the 

invalidity of any provision of this Restriction.   

 

10. This Restriction shall not be modified, amended, changed, or terminated or waived 

without the consent of the Declarant (or Declarant’s successor) and the consent of the 

TownMunicipality.   The Declarant as well as the TownMunicipality, may enforce and, if 

necessary, extend this Restriction in accordance with applicable law.  Declarant agrees for itself, 

and its heirs, successors and assigns to execute and record such notices of restriction as are 

required to extend this Restriction in perpetuity in accordance with applicable law.  The Town 

Municipality is hereby declared to be a benefited party to and a holder of this Restriction and the 

Declarant hereby appoints the Town Municipality as its attorney-in-fact to execute, 

acknowledge, deliver and record any such notice or instrument on its and/or their behalf, 

including, but not limited to any notice or instrument which may at any time be necessary to 

maintain this Restriction in effect in perpetuity. Without limiting the forgoing, the Declarant and 

its successors and assigns agree to execute any such notices and instruments upon request of the 

TownMunicipality.     
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11. The Town Municipality shall have the authority and right to enforce this Restriction as a 

benefited party. The Town Municipality shall have the right to enter the Property in a reasonable 

manner and at reasonable times, for the purposes of (i) inspecting the Property to determine 

compliance with this Restriction; (ii) enforcing this Restriction; and (iii) taking any other action 

which may be necessary or appropriate.  The Town Municipality shall have the right to bring 

proceedings at law or equity against any party or parties violating or attempting to violate the 

terms of this Restriction to enjoin them from so doing and to cause any such violation to be 

remedied, after providing written notice to such party or parties and the Town Municipality shall 

recover its attorney’s fees and costs in any action of enforcement.    

 

12. If any court or other tribunal of competent jurisdiction determines that any provision of 

this Restriction is invalid or unenforceable, such provision shall be deemed to have been 

modified automatically to conform to the requirements for validity and enforceability as 

determined by such court or tribunal.  In the event the provision invalidated is of such a nature 

that it cannot be so modified, the provision shall be deemed deleted from this instrument as 

though it had never been included herein.  In either case, the remaining provisions of this 

instrument shall remain in full force and effect. 

 

13. Any election by the Town Municipality as to the manner and timing of its right to enforce 

this Restriction or otherwise exercise its rights hereunder shall not be deemed or construed to be 

a waiver of such rights. 

 

14. Declarant and Declarant's successors and assigns, including all subsequent owners of the 

Property or portions thereof, shall inform a potential purchaser in writing of this Declaration of 

Restriction and shall incorporate this Declaration of Restriction, in full or by reference, into all 

deeds, easements, mortgages, leases, licenses, occupancy agreements or any other instrument of 

transfer by which an interest in and/or a right to use the Property or any portion thereof is 

conveyed.. Any such deed purporting to convey any portion of the Property or interest therein 

without including this Restriction in full or by reference shall be deemed and taken to include 

said Restriction in full even though said Restriction is not expressly described or referenced 

therein.    

 

15. No amendment or release of this Restriction shall be effective unless it has been approved 

in writing by the Town Municipality acting by its Planning Board (hereinafter the “Town 

Approval”) and by the DHCD and said amendment or release and the requisite Town Approval 

has and DHCD Approval have been recorded with the appropriate Registry of Deeds and/or 

Land Registration Office. 

 

16. Pulte intends, declares and Restrictions on behalf of itself and its successors and assigns 

(i) that this Restriction and the Restrictions, agreements and restrictions contained herein shall be 

and are Restrictions running with the land, encumbering the Project for the duration of this 

Restriction, and are binding upon Pulte’s successors in title, (ii) are not merely personal 

Restrictions of Pulte, and (iii) shall bind Pulte, its successors and assigns and inure to the benefit 

of Andover and its successors and assigns for the for the duration of this Restriction.  Pulte 

hereby agrees that any and all requirements of the laws of the Commonwealth of Massachusetts 
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required to be satisfied in order for the provisions of this Restriction to constitute restrictions and 

Restrictions running with the land shall be deemed to be satisfied in full and that any 

requirements of privity of estate are also deemed to be satisfied in full. 

 
17.  Pulte represents and warrants that it has not mortgaged the Property and does not 
require the consent of any mortgagees of the Project to the execution and recording of this 
Restriction. 

 

For Declarant’s title to the   the Project Site, see the deed recorded at the Essex North 

Registry of Deeds in Book 14713, Page 190.    

 

[Signature page follows] 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 EXECUTED as an instrument under seal as of the _____th day of _______________ 

20162017. 

 

 

DECLARANT: 

 

Pulte Homes of New England, LLC, 
a Michigan limited liability company 

 

By: __________________________________ 

 Name:  

 Title: Duly Authorized Signatory 
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COMMONWEALTH OF MASSACHUSETTS 

Worcester, ss.                                                                                      December January __, 

20162017 

 

 On this ___ day of December,  2016, before me, the undersigned notary public, 

personally appeared _____________, Authorized Signatory for Pulte Homes of New England, 

LLC, proved to me through satisfactory evidence of identification, which was that he is 

personally known to me to be the person whose name is signed on this document and 

acknowledged to me that he signed it voluntarily for its stated purpose, and that he has the 

authority to sign in that capacity. 

 

       

Notary Public 

 

My Commission Expires:   

 

 

APPROVAL OF BOARD OF SELECTMEN 

 

 We, the undersigned Board of Selectmen of the Town of Andover, Massachusetts, pursuant 

to Massachusetts General Laws Chapter 40, Section 8C approve the foregoing conveyance to said 

Town. 

 

 

 ___________________________________ 

  

 

 ___________________________________ 

  

 

 ___________________________________ 

  

 

                                                                               ___________________________________ 

  

 

 ___________________________________  

 

 

 

 COMMONWEALTH OF MASSACHUSETTS 

Norfolk, ss.  
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On this ______ day of _____________, 201___ before me, the undersigned notary 

public, personally appeared       , member of the Norfolk 

Board of Selectmen, who proved to me through satisfactory evidence of identification, which 

was _________________________, to be the person whose name is signed on the preceding or 

attached document, and acknowledged to me that he signed it voluntarily, in the capacity 

indicated, and that he has the authority to sign in that capacity. 

 

_________________________________ 

Notary Public 

My Commission Expires: 
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GRANTOR:  Pulte Homes of New England LLC 
GRANTEE:  Town of Andover, Essex County, Massachusetts, acting by and through its 

Conservation Commission 

ADDRESS OF PREMISES: off of 459 River Road, Andover, MA 01810   

FOR GRANTOR’S TITLE SEE: Essex North Registry of Deeds at Book 14713 page 190 

 

 

CONSERVATION RESTRICTION 

 

Pulte Homes of New England LLC, a Michigan limited liability company registered to do 

business in Massachusetts with an office at 115 Flanders Road, Westborough, Massachusetts 

01581 constituting the sole owner of the Premises, for its successors in title  (“Grantor”), acting 

pursuant to Sections 26, 31, 32, and 33 of Chapter 184 of the Massachusetts General Laws, grant 

with QUITCLAIM COVENANTS to the Inhabitants of the Town of Andover, Essex County, 

Massachusetts, acting by and through its Conservation Commission (the “Town”), having a usual 

business address of 36 Bartlett Street Andover MA 01810 and their permitted successors and 

assigns (“Grantee”), for and in consideration of One Dollar ($1.00), and of other good and 

valuable consideration, the receipt of which is hereby acknowledged IN PERPETUITY AND 

EXCLUSIVELY FOR CONSERVATION PURPOSES, the following perpetual Conservation 

Restriction on land hereinafter described, which land shall be kept in an open or natural state and 

shall not be built upon for residential use or developed for accessory uses such as parking or 

roadway, nor built upon or developed for other uses contrary to or incompatible with the use of 

land intended to be kept and maintained in an open or natural state, subject to the reserved rights 

as set forth below:   

 

the land consists of Proposed Lot 2 being a certain parcel of land in the Town of Andover, Essex 

County, Massachusetts (the “Premises”), located off of 459 River Road, in said Andover  being 

shown as Proposed Lot 2 (containing 313,978 square feet/7.207 acres) on Plan of Land Entitled 

"Plan of Land Pulte Homes, 0 & 459 River Road, Lot 4, Map 228, and Lot 5, Map 229, Town of 

Andover, Essex County, Commonwealth of Massachusetts, dated 03/08/16 by Control Point 

Associates, Inc., which Plan is recorded with the Essex County North Registry of Deeds as Plan 

#17443 on June 16, 2016 (the “Plan”) (“Premises”). 

 

Proposed Lot 2 contains 313,978 square feet/7.207 acres more or less according to the Plan and 

is conveyed subject to easements as shown on the Plan.  
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 Being the same premises conveyed to the Grantor by  For title reference, see Deed to 

Grantor dated June 30, 2016, and recorded with the Registry in Book 14713, Page 190.  

 

The terms and provisions of this Conservation Restriction are as follows: 

 

I. PURPOSES: 

 

This Conservation Restriction is defined in and authorized by Sections 26, 31-33 of Chapter 184 

of the General Laws and otherwise by law.  The purpose of this Conservation Restriction is to 

assure that the Premises will be maintained in perpetuity for conservation purposes, in a natural, 

scenic and undeveloped condition, and to prevent any use or change that would materially impair 

or interfere with its conservation and preservation values (“conservation values”).   

 

This Conservation Restriction is required pursuant to Subsection 8.8.5.7 of the Andover Zoning 

Bylaw, and the Planning Board Special Permit Decision: SP 15-01 dated October 30, 2015 with 

the Registry at Book 14713 Page 278. 

 

 

The conservation values include the following:   

 

 

 Open Space Preservation.  The Premises contributes to the protection of the scenic and 

natural character of Andover and the protection of the Premises will enhance the open-

space value of these and nearby lands. 

 

 Priority Natural Communities.  Natural communities with limited distribution - regionally 

or globally - and the best examples documented of more common types such as old-growth 

tracts of widespread forest types. There are 782 examples of 94 different types of priority 

and exemplary Natural Community types included in BioMap2. Natural communities are 

defined as interacting assemblages of plant and animal species that share a common 

environment and occur together repeatedly on the landscape. Conservation of these areas 

will support the persistence of numerous characteristic common as well as rare species 

within Massachusetts.      

 This parcel is a “High Priority Parcel” on the Commonwealth’s BioMap 2. 

 

 

 Public access trails for passive recreation, education, and nature study. 

 

 

II. PROHIBITED ACTS AND USES, EXCEPTIONS THERETO, AND PERMITTED 

USES 

  

A. Prohibited Acts and Uses 
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Subject to the exceptions set forth herein, the Grantor will not perform or allow other to 

perform the following acts and uses which are prohibited on, above, and below the Premises: 

 

(1) Constructing, placing or allowing to remain any temporary or permanent building, tennis 

court, landing strip, mobile home, swimming pool, asphalt or concrete pavement, sign, 

fence, billboard or other advertising display, antenna, utility pole, tower, conduit, line or 

other temporary or permanent structure or facility on orabove, or under the Premises; 

 

(2) Mining, excavating, dredging or removing from the Premises of soil, loam, peat, gravel, 

sand, rock or other mineral resource or natural deposit or otherwise making topographical 

changes to the area; 

 

(3) Placing, filling, storing or dumping of soil, refuse, trash, vehicle bodies or parts, rubbish, 

debris, junk, waste or other substance or material whatsoever or the installation of 

underground storage tanks; 

 

(4) Cutting, removing or otherwise destroying trees, grasses or other vegetation; 

 

(5) Activities detrimental to drainage, flood control, water conservation, water quality, erosion 

control, soil conservation; 

 

(6) Use, parking or storage of vehicles including motorcycles, mopeds, all-terrain vehicles, 

trail bikes, or any other motorized vehicles on the Premises except for vehicles necessary 

for public safety (i.e., fire, police, ambulance, other government officials) in carrying out 

their official duties; 

 

(7) Subdivision or conveyance of a part or portion of the Premises alone, or division or 

subdivision of the Premises (as compared to conveyance of the Premises in its entirety 

which shall be permitted), and no portion of the Premises may be used towards building or 

development requirements on this or any other parcel; 

 

(8) The use of the Premises for more than de minimis commercial recreation, business, 

residential or industrial use;  

 

(9) The disruption, removal, or destruction of the stone walls or granite fence posts on the 

Premises; 

 

 

(10) Any other use of the Premises or activity which is inconsistent with the purpose of this 

Conservation Restriction or which would materially impair its conservation values. 

 

B. Reserved Rights and Exceptions  

 

 The Grantor reserves the right to conduct or permit the following activities and uses on the 

Premises, but only if such uses and activities do not materially impair the conservation values or 

purposes of this Conservation Restriction: 
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(1) Permits.  The exercise of any right reserved by Grantor under this Paragraph B shall be in 

compliance with zoning, the Wetlands Protection Act, and all other applicable federal, state 

and local laws, rules, regulations, and permits. The inclusion of any reserved right requiring 

a permit from a public agency does not imply that the Grantee or the Commonwealth takes 

any position whether such permit should be issued. 

 

Add, delete, or edit any rights the owner wishes to reserve. 

 

(2) Vegetation Management.  In accordance with generally accepted forest management 

practices, selective minimal removing of brush, pruning and cutting to prevent, control or 

remove hazards, disease, insect or fire damage, or to preserve the present condition of the 

Premises, woods roads, fence lines and trails and meadows; 

 

(3) Non-native or nuisance species.  The removal of non-native or invasive species, the 

interplanting of native species, and the control of species in a manner that minimizes 

damage to surrounding, non-target species and preserves water quality; 

 

(4) Composting.  The stockpiling and composting of stumps, trees and brush limbs and similar 

biodegradable materials originating on the Premises, provided that such stockpiling and 

composting is in locations where the presence of such activities will not have a deleterious 

impact on the purposes (including scenic values) of this Restriction. No such activities will 

take place closer than one hundred (100) feet from any wetland, waterbody or stream. All 

exercise of this Reserved Right shall take into account sensitive areas and avoid harm to 

nesting species during nesting season; 

 

(5) Wildlife Habitat Improvement.  With the prior written permission of Grantee, measures 

designed to restore native biotic communities, or to maintain, enhance or restore wildlife, 

wildlife habitat, or rare or endangered species including selective planting of native trees, 

shrubs and plant species; 

 

(6) Archaeological Investigations.  The conduct of archaeological activities, including without 

limitation survey, excavation and artifact retrieval, following submission of an 

archaeological field investigation plan and its approval in writing by Grantee and the State 

Archaeologist of the Massachusetts Historical Commission (or appropriate successor 

official). 

 

 

(7) Trails.  The marking, clearing and maintenance of existing footpaths. Trails are to be not 

wider than ___ 10 feet  

 

(8) Signs.  The erection, maintenance and replacement of signs with respect to trespass, trail 

access, identity and address of the occupants, sale of the Premises, the Grantee's interest in 

the Premises, and the protected conservation values; Forestry, Agriculture, other reserved 

rights. 
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(9) Outdoor Passive Recreational Activities.  Hiking, horseback riding, cross-country skiing 

and other non-motorized outdoor recreational activities that do not materially alter the 

landscape, do not degrade environmental quality, or do not involve more than minimal use 

for commercial recreational activities; 

 

(10)   Grantor, subject to the foregoing,  reserves the right to enter onto the Premises, in the 

event of emergency or unforeseen situations requiring Grantor to remediate any conditions for 

which Grantor has responsibility to remediate (“Grantor’s Remediation”) in the event that 

Grantor determines it to be convenient or necessary to do so, in order to facilitate Grantor’s 

buildout of Riverside Woods (a senior living condominium community) in accordance with the 

Planning Board approved Special Permit Plan, or to otherwise comply with lawful governmental 

orders carry out any necessary Grantor’s Remediation. 

 

(11)   Grantor reserves the right, acting together with the Andover Board of Selectmen and the 

Andover Conservation Commission,  to revise this Conservation Restriction in order that the 

approval of the Commonwealth Executive Office of Energy and Environmental Affairs 

(“EEOA”) may be obtained on a restated or replacement Conservation Restriction (the “Final 

CR”); once so amended, approved by EEOA, and duly recorded with the Registry of Deeds, said 

Final CR shall supersede this initial Conservation Restriction. 

  

 

 

C. Notice and Approval.  

 

Whenever notice to or approval by Grantee is required, Grantor shall notify Grantee in writing not 

less than 60 days prior to the date Grantor intends to undertake the activity in question. The notice 

shall describe the nature, scope, design, location, timetable and any other material aspect of the 

proposed activity in sufficient detail to permit the Grantee to make an informed judgment as to its 

consistency with the purposes of this Conservation Restriction. Where Grantee’s approval is 

required, Grantee shall grant or withhold approval in writing within 60 days of receipt of Grantor’s 

request. Grantee’s approval shall not be unreasonably withheld, but shall only be granted upon a 

showing that the proposed activity shall not materially impair the purposes of this Conservation 

Restriction.  

 

Failure of Grantee to respond in writing within 60 days shall be deemed to constitute approval by 

Grantee of the request as submitted, so long as the request sets forth the provisions of this section 

relating to deemed approval after 60 days in the notice, the requested activity is not prohibited 

herein, and the activity will not materially impair the conservation values or purposes of this 

Conservation Restriction. 

 

III. LEGAL REMEDIES OF THE GRANTEE 

 

A. Legal and Injunctive Relief. 

 

The rights hereby granted shall include the right to enforce this Conservation Restriction by 

appropriate legal proceedings and to obtain injunctive and other equitable relief against any 
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violations, including, without limitation, relief requiring restoration of the Premises to their 

condition prior to the time of the injury complained of (it being agreed that the Grantee will have 

no adequate remedy at law).  The rights hereby granted shall be in addition to, and not in limitation 

of, any other rights and remedies available to the Grantee for the enforcement of this Conservation 

Restriction.  Grantee agrees to cooperate for a reasonable period of time prior to resorting to legal 

means in resolving issues concerning violations provided Grantor ceases objectionable actions and 

Grantee determines there is no ongoing diminution of the conservation values of the Conservation 

Restriction. 

 

Grantor covenants and agrees to reimburse to Grantee all reasonable costs and expenses (including 

reasonable counsel fees) incurred in enforcing this Conservation Restriction or in taking 

reasonable measures to remedy, abate or correct any violation thereof, provided that a violation of 

this Conservation Restriction is acknowledged by Grantor or determined by a court of competent 

jurisdiction to have occurred. In the event of a dispute over the boundaries of the Conservation 

Restriction, Grantor shall pay for a survey and to have the boundaries permanently marked. 

 

B. Non-Waiver. 

 

Enforcement of the terms of this Conservation Restriction shall be at the discretion of Grantee.  

Any election by the Grantee as to the manner and timing of its right to enforce this Conservation 

Restriction or otherwise exercise its rights hereunder shall not be deemed or construed to be a 

waiver of such rights. 

 

C. Disclaimer of Liability 

 

By acceptance of this conservation restriction, the Grantee does not undertake any liability or 

obligation relating to the condition of the Premises pertaining to compliance with and including, 

but not limited to, hazardous materials, zoning, environmental laws and regulations, or acts not 

caused by the Grantee or its agents.  

 

D. Acts Beyond the Grantor’s Control 

 

Nothing contained in this Conservation Restriction shall be construed to entitle the Grantee to 

bring any actions against the Grantor for any injury to or change in the Premises resulting from 

causes beyond the Grantor’s control, including but not limited to fire, flood, storm and earth 

movement, or from any prudent action taken by the Grantor under emergency conditions to 

prevent, abate, or mitigate significant injury to the Premises resulting from such causes. In the 

event of any such occurrence, the Grantor and Grantee will cooperate in the restoration of the 

Premises, if desirable and feasible. 

 

IV. ACCESS 

 

The Grantor hereby grants to the Grantee, or its duly authorized agents or representatives, the right 

to enter the Premises upon reasonable notice and at reasonable times, for the purpose of inspecting 

the Premises to determine compliance with or to enforce this Conservation Restriction. The 

Grantor also grants to the Grantee, after notice of a violation and failure of the Grantor to cure said 
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violation, the right to enter the Premises for the purpose of taking any and all actions with respect 

to the Premises as may be necessary or appropriate to remedy or abate any violation hereof, 

including but not limited to the right to perform a survey of boundary lines. 

 

The Grantor also grants to the public the Public Access Rights as described on Exhibit A attached 

hereto and incorporated herein by reference.  

 

V. DURATION 

 

A. Grantor intends, declares and covenants on behalf of itself and its successors and assigns 

(i) that this Conservation Restriction and the covenants, agreements and restrictions contained 

herein shall be and are covenants running with the land, encumbering the Premises in perpetuity, 

and are binding upon Grantor's successors in title, (ii) are not merely personal covenants of 

Grantor, and (iii) shall bind Grantor, its successors and assigns and inure to the benefit of the 

Town and its successors and assigns in perpetuity.  The term of this Conservation Restriction 

shall be perpetual, and this Conservation Restriction shall be deemed an "other restriction held by 

a governmental body" as that term is used under G.L. c. 184, § 26, and thus not subject to the 

limitations on the enforceability of restrictions in G.L. c. 184, §§ 26-30.  To the extent such 

Conservation Restriction is deemed subject to said statutes, this Conservation Restriction shall 

have a duration of two hundred (200) years, and may, during said term of years, be renewed for 

successive twenty (20) year periods by filing a notice of the continued enforceability of said 

Conservation Restriction prior to expiration of the thirty (30) year term which commenced on the 

date of imposition of the Conservation Restriction, and thereafter by filing a notice of continuation 

prior to the end of each such twenty (20) year renewal period, as allowed by law pursuant to G.L. 

c. 184, §§ 26-30.  The Grantor hereby appoints the Town, acting by and through its Conservation 

Commission, as Grantor’s agent to execute and record such notices and agrees that the Grantor 

shall execute and record such a notice upon request.  If circumstances arise in the future that 

render the purposes of this Conservation Restriction impossible to accomplish, this restriction can 

only be terminated or extinguished, whether in whole or in part, by a court of competent 

jurisdiction. .  

 

 

B. Grantor/Grantee Cooperation Regarding Public Action.  Whenever all or any part of the 

Premises or any interest therein is taken by public authority under power of eminent domain or 

other act of public authority, then the Grantor and the Grantee shall cooperate in recovering the 

full value of all direct and consequential damages resulting from such action.  All related expenses 

incurred by the Grantor and the Grantee shall first be paid out of any recovered proceeds, and the 

remaining proceeds shall be distributed between the Grantor and Grantee in accordance with 

paragraph V. B – above, after complying with the terms of any law, gift, grant, or funding 

requirements.  If a less than fee interest is taken, the proceeds shall be equitably allocated 

according to the nature of the interest taken. The Grantee shall use its share of the proceeds like 

a continuing trust in a manner consistent with the conservation purposes of this grant. 

 

VI. ASSIGNABILITY 

 



(EEA Form 6/2016) Page 8 

A. Running of the Burden.  The burdens of this Conservation Restriction shall run with the 

Premises in perpetuity, and shall be enforceable against the Grantor and the successors and assigns 

of the Grantor holding any interest in the Premises. 

 

B. Execution of Instruments.  The Grantee is authorized to record or file any notices or 

instruments appropriate to assuring the perpetual enforceability of this Conservation Restriction; 

the Grantor, on behalf of herself and her successors and assigns, appoint the Grantee their attorney-

in-fact to execute, acknowledge and deliver any such instruments on her behalf.  Without limiting 

the foregoing, the Grantor and her successors and assigns agree themselves to execute any such 

instruments upon request. 

 

C. Running of the Benefit.  The benefits of this Conservation Restriction shall run to the 

Grantee, shall be in gross and shall not be assignable by the Grantee, except in the following 

instances: 

 

As a condition of any assignment, the Grantee shall require that the purpose of this Conservation 

Restriction continues to be carried out; that the Assignee is not an owner of the fee in the Property, 

and the Assignee, at the time of the assignment, qualifies under Section 170(h) of the Internal 

Revenue Code of 1986, as amended, and applicable regulations thereunder, and is a donee eligible 

to receive this Conservation Restriction under Section 32 of Chapter 184 of the General Laws of 

Massachusetts. Any assignment will comply with article 97 of the Amendments to the Constitution 

of the Commonwealth of Massachusetts, if applicable. 

 

 

VII. SUBSEQUENT TRANSFERS 

 

The Grantor agrees to incorporate by reference the terms of this Conservation Restriction in any 

deed or other legal instrument which grants any interest in all or a portion of the Premises, 

including a leasehold interest and to notify the Grantee within 20 days of such transfer. Failure to 

do any of the above shall not impair the validity or enforceability of this Conservation Restriction. 

Any transfer will comply with article 97 of the Amendments to the Constitution of the 

Commonwealth of Massachusetts, if applicable. 

 

The Grantor shall not be liable for violations occurring after their ownership. Liability for any acts 

or omissions occurring prior to any transfer and liability for any transfer if in violation of this 

Conservation Restriction shall survive the transfer. Any new owner shall cooperate in the 

restoration of the Premises or removal of violations caused by prior owner(s) and may be held 

responsible for any continuing violations. 

 

VIII. ESTOPPEL CERTIFICATES 

 

Upon request by the Grantor, the Grantee shall, within sixty (60) days execute and deliver to the 

Grantor any document, including an estoppel certificate, which certifies the Grantor’s compliance 

with any obligation of the Grantor contained in this Conservation Restriction. 

 

IX. NON MERGER 
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The parties intend that any future acquisition of the Premises shall not result in a merger of the 

Conservation Restriction into the fee. The Grantor agrees that it will not grant, and the Grantee 

agrees that it will not take title, to any part of the Premises without having first assigned this 

Conservation Restriction to a non-fee owner that is qualified under Section 170(h) of the Internal 

Revenue Code of 1986, as amended, and applicable regulations thereunder and is eligible to 

receive this Conservation Restriction under Section 32 of Chapter 184 of the General Laws of 

Massachusetts in order to ensure that merger does not occur and that this Conservation Restriction 

continues to be enforceable by a non-fee owner.  

 

X. AMENDMENT 

 

If circumstances arise under which an amendment to or modification of this Conservation 

Restriction would be appropriate, Grantor and Grantee may jointly amend this Conservation 

Restriction; provided that no amendment shall be allowed that will affect the qualification of this 

Conservation Restriction or the status of Grantee under any applicable laws, including Section 

170(h) of the Internal Revenue Code of 1986, as amended, or Sections 31-33 of Chapter 184 of 

the General  laws of Massachusetts. Any amendments to this conservation restriction shall occur 

only in exceptional circumstances.  The Grantee will consider amendments only to correct an error 

or oversight, to clarify an ambiguity, or where there is a net gain in conservation value.  All 

expenses of all parties in considering and/or implementing an amendment shall be borne by the 

persons or entity seeking the amendment.  Any amendment shall be consistent with the purposes 

of this Conservation Restriction and shall not affect its perpetual duration.,. Grantor, the Andover 

Board of Selectmen and the Andover Conservation Commission, intend to work closely together 

to prepare and process an additional, conventional Conservation Restriction in order that the 

approval of the Commonwealth Executive Office of Energy and Environmental Affairs may be 

obtained on a restated or replacement Conservation Restriction, all as identified in Subsection II.B. 

11. Any amendment shall be recorded in the Essex North Registry of Deeds.  

 

XI. EFFECTIVE DATE 

 

This Conservation Restriction shall be effective when the Grantor and the Grantee have executed 

it, and it has been recorded in a timely manner in the [enter County] Registry of Deeds.. 

 

XII. NOTICES 

 

Any notice, demand, request, consent, approval or communication that either party desires or is 

required to give to the other shall be in writing and either served personally or sent by first class 

mail, postage pre-paid, addressed as follows: 

 

 To Grantor: Type in address here. 

 

 

 To Grantee: Type address here. 
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or to such other address as any of the above parties shall designate from time to time by written 

notice to the other or, if notice is returned to sender, to an address that is reasonably ascertainable 

by the parties. 

 

XIII. GENERAL PROVISIONS 

 

A. Controlling Law.  The interpretation and performance of this Conservation Restriction 

shall be governed by the laws of the Commonwealth of Massachusetts. 

 

B. Liberal Construction.  Any general rule of construction to the contrary notwithstanding, 

this Conservation Restriction shall be liberally construed in favor of the grant to effect the purpose 

of this Conservation Restriction and the policy and purposes of Massachusetts General Laws 

Chapter 184, Sections 31-33.  If any provision in this instrument is found to be ambiguous, any 

interpretation consistent with the purpose of this Conservation Restriction that would render the 

provision valid shall be favored over any interpretation that would render it invalid. 

 

C. Severability.  If any provision of this Conservation Restriction or the application thereof to 

any person or circumstance is found to be invalid, the remainder of the provision of this 

Conservation Restriction shall not be affected thereby. 

 

D. Entire Agreement.  This instrument sets forth the entire agreement of the parties with 

respect to this Conservation Restriction and supersedes all prior discussions, negotiations, 

understandings or agreements relating to the Conservation Restriction, all of which are merged 

herein. 

 

XIV. MISCELLANEOUS 

 

A. Pre-existing Public Rights. Approval of this Conservation Restriction pursuant to M.G.L. 

Chapter 184, Section 26 by any municipal officials and by the Secretary of Energy and 

Environmental Affairs is not to be construed as representing the existence or non-existence of any 

pre-existing rights of the public, if any, in and to the Premises, and any such pre-existing rights of 

the public, if any, are not affected by the granting of this Conservation Restriction. 

 

B. Homestead 

 

The Grantor attests that there is no residence on or abutting the Premises (including exclusions) 

that is occupied or intended to be occupied as a principal residence by a spouse, former spouse, or 

children of the grantor, or a spouse, former spouse, or children of a beneficiary of the trust, if 

Premises is owned by a trust.  

 

C. The Grantor agrees to subordinate all liens, mortgages, construction loans and home equity 

lines of credit to this Conservation Restriction. 

 

D. Attached hereto and incorporated herein by reference are the following: 

 

Signature pages: 
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Grantor  

Grantee Acceptance 

Approval byConservation Commission  

Approval by Board of Selectmen 

 

 

Exhibits: 

 

Exhibit A:  Public Access RightsExhibit B: sketch plan 

  

 

No documentary stamps are required, the consideration for this conveyance being nominal. 

  

SIGNATURE PAGE TO FOLLOW 

 
 

Executed as a sealed instrument this  _________ day of  _______________, 201_. 

 

 

      Pulte Homes of New England LLC 

             

By:________________________________ 

           Reid A. Blute 

           Authorized Signatory 

 

 

       

 

 

 COMMONWEALTH OF MASSACHUSETTS 

 

Worcester, ss.        

 

On this ______ day of _____________, 201_ before me, the undersigned notary public, 

personally appeared Reid A. Blute, Authorized Signatory for Pulte Homes of New England LLC 

who proved to me through satisfactory evidence of identification, which was personal knowledge 

of the undersigned, to be the person whose name is signed on the preceding or attached 

document, and acknowledged to me that he signed it voluntarily, in the capacity indicated, and 

that he has the authority to sign in that capacity. 

 

 

_________________________________ 

Notary Public 

My Commission Expires: 
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APPROVAL OF THE CONSERVATION COMMISSION 

 

 We, the undersigned Conservation Commission of the Town of Andover, Massachusetts, 

pursuant to Massachusetts General Laws Chapter 40, Section 8C approve the foregoing conveyance 

to said Town. 

 

 

             

       

 

           

       

 

           

       

 

           

       

           

        

       

 

 COMMONWEALTH OF MASSACHUSETTS 

 

Norfolk, ss.  

 

On this ______ day of _____________, 201_ before me, the undersigned notary public, 

personally appeared        , member of the Andover 

Conservation Commission, who proved to me through satisfactory evidence of identification, 

which was _________________________, to be the person whose name is signed on the 

preceding or attached document, and acknowledged to me that he/she signed it voluntarily, in the 

capacity indicated, and that he/she has the authority to sign in that capacity. 

 

_________________________________ 

Notary Public 

My Commission Expires: 
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APPROVAL OF BOARD OF SELECTMEN 

 

 We, the undersigned Board of Selectmen of the Town of Andover, Massachusetts, pursuant 

to Massachusetts General Laws Chapter 40, Section 8C approve the foregoing conveyance to said 

Town. 

 

 

 ___________________________________ 

  

 

 ___________________________________ 

  

 

 ___________________________________ 

  

 

                                                                               ___________________________________ 

  

 

 ___________________________________  

 

 

 

 COMMONWEALTH OF MASSACHUSETTS 

Norfolk, ss.  

 

On this ______ day of _____________, 201___ before me, the undersigned notary 

public, personally appeared       , member of the Norfolk 

Board of Selectmen, who proved to me through satisfactory evidence of identification, which 

was _________________________, to be the person whose name is signed on the preceding or 

attached document, and acknowledged to me that he signed it voluntarily, in the capacity 

indicated, and that he has the authority to sign in that capacity. 

 

_________________________________ 

Notary Public 

My Commission Expires: 
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EXHIBIT A 

 

Public Access Rights 

 

At the time of creation and recording of this Conservation Restriction in January 2017, the 

Premises which is the subject of this Conservation Restriction (Proposed Lot 2) is adjacent to 

other land owned by the Grantor, namely Proposed Lot 1 as shown on Essex County North 

Registry District Plan 17443, which Proposed Lot 1 is currently and will for the foreseeable 

future over the next several years be a very active construction site, as Grantor proceeds to build 

out Riverside Woods, an active senior community containing 200 condominium units.  

 

In connection with the execution and delivery of this Conservation Restriction, Grantor intends 

to accelerate the conveyance of the Premises (Proposed Lot 2) to Andover Village Improvement 

Society (“AVIS”) to January 2017, significantly prior to the requirements of Condition 46 of 

Planning Board Special Permit SP 15-01 (recorded with the Registry at Book 14713 Page 278). 

AVIS is in the process of purchasing a substantial portion of Proposed Lot 3 from Melmark; 

Melmark and Avis are working on providing suitable public access to the Premises (Proposed 

Lot 2), consistent with the fact that Melmark itself will be conducting construction activities on 

its property. 

 

Grantor remains committed and obligated pursuant to the terms of Condition 47 of Planning 

Board Special Permit SP 15-01 (recorded with the Registry at Book 14713 Page 278), provide “a 

minimum 10 foot pedestrian access easement to AVIS and/or the Town of Andover” in a 

location agreeable to grantor, Avis or the town of Andover. As provided for in said Condition 47:  

 

“The purposes of the pedestrian access easement is to provide public access from River 

Road to areas along the Merrimack River.  Said location shall be confirmed by Pulte New 

England, Melmark New England and AVIS and/or the Town of Andover prior to 

executing the formal pedestrian access easement.” 

 

As further provided for in said Condition 47,  a copy of the formally executed pedestrian access 

easement must be provided to the Andover Planning Department “prior to issuance” of the 

Grantor’s last Building Permit. 
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EXHIBIT B 

 

Sketch Plan 
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